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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

 

Ref: Case No.39M/2017  

  

Dhanada Mazumdar .………  1
st
 party       

         -vs-     

     Biren Das   ..………  2
nd

 party 

 

u/s-127 Cr.P.C. 

 

EVIDENCE RECORDED ON  : 23.05.18 & 29.11.18. 

ARGUMENTS HEARD ON   : 19.12.18. 

JUDGMENT DELIVERED ON  : 02.01.19. 

 

ADVOCATES APPEARED: 

For the 1st party    : Mr. P. Sarma, Ld. Advocate. 

For the 2nd party    : Mr. T. Pathak, Ld. Advocate.  

                                            

     J U D G M E N T 

 

1.   This is a case instituted by Smti. Dhanada Mazumdar (hereinafter 

referred to as the 1st party) against Biren Das (hereinafter referred to as the 2nd 

party) u/s-127 Cr.P.C. praying for enhancing maintenance from Rs.3,000/- to 

Rs.10,000/- per month for herself. 

 

2.   The case of the 1st party in brief is that the 1st party is getting 

Rs.3,000/- per month as maintenance from the 2nd party in connection with Case 

No.17M/14 dated 05.02.15. It is stated that both the parties got divorced. The 1st 
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party took divorce from the 2nd party without taking any monthly maintenance 

or permanent alimony. She further stated that as they got divorced, so, the 2nd 

party used to delay in giving her monthly maintenance. She further stated that 

only on issuance of DW, the 2nd party used to give her arrear maintenance. Due 

to irregular payment, she is always facing hardship in looking after herself. She 

also stated that she is suffering from Chronic Anemia. Due to her illness, she is 

unable to do her household work. That, the price of essential commodities has 

increased rapidly, so, she is  facing hardship to serve her daily needs. That, the 

1st party has no income of her own. On the other hand, the 2nd party is a 

service holder and his gross salary is Rs.43,935/- and hence, he is capable of 

providing enhanced maintenance. So, she prayed to enhance her monthly 

maintenance allowance from Rs.3,000/- to Rs.10,000/- per month. 

 

3.   Upon receiving the notice of this case, the 2nd party appeared and 

filed WS. He prayed for dismissing the prayer of the 1st party. He stated that 1st 

party has filed this enhancement petition for her illegal gain and only to harass 

the 2nd party. He stated that the 1st party already divorced the 2nd party. He 

also denied that he has not deposited the maintenance regularly to the 1st party, 

the price of essential commodities has increased at a high level. He stated that 

the 1st party is running a shop of mobile recharge, photostate etc. in Guwahati. 

That the maintenance allowance was enhanced from Rs.1,900/- to Rs.3,000/- on 

05.02.15. The 2nd party has to help his elder brother who is an ailing person. 

Further, he has to look after his wife, school going two children, unmarried sister 

and brother. That the 2nd party himself suffering from acute type of Blood 

pressure, HTN, DM, CAB, neurological problem for which he has to incur a huge 

amount for his routine treatment. That, the 1st party has married another man 

after divorce. Therefore, he prayed to reject the petition of the 1st party. 

 

4.   In support of the prayer of the 1st party, she adduced evidence of 

herself. The 2nd party also adduced defence evidence of himself in support of his 

claim. 

 

POINTS FOR DETERMINATION 



Case No.39M/17 

Page No.3 

 

  •   Whether the 1st party is entitled to get enhanced 

maintenance as claimed for? 

 

5.   I have heard argument of both the sides 

 

DISCUSSION, DECISION AND REASONS 

 

6.   PW.1 is Dhanada Mazumdar, 1st party. She deposed that she filed 

this case against her husband Biren Das. She is getting Rs.3,000/- per month 

since 2015 in Case No.17M/14 from the 2nd party. She has not filed any case 

between for enhancing her maintenance. She is unemployed since 2014. She is 

facing difficulties in maintaining her with the mere amount of Rs.3,000/-. She has 

to purchase her food. On the other hand, the 2nd party is a service holder. His 

salary has increased. She sought for salary statement of the 2nd party. Ext.1 is 

the salary slip of January, 2018 of 2nd party issued by Dy. Inspector of School, 

Nalbari. The 2nd party has not remarried. He is staying alone. She has sought 

Rs.10,000/- as maintenance. 

 

7.   During cross-examination, the 1st party stated that the 2nd party 

has a brother. The children of his brother are already married. It is not a fact that 

the other family members of the 2nd party do not do service. She does not know 

whether the brother of the 2nd party is taking treatment for his cancer disease. 

She has not furnished her medical documents in the court. She voluntarily filed 

divorce case. She does not know whether the 2nd party has any loan. She has 

not submitted any documents for price hike. She does not know whether the 2nd 

party is taking tablet for his sugar and pressure. It is not a fact that as the 2nd 

party failed to maintain her properly, hence, the 1st party went away after filing a 

divorce case. It is not a fact that the 2nd party is unable to give her maintenance 

at enhanced rate. 

 

8.   These are evidence for the 1st party. 
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9.   DW.1 is Biren Das, 2nd party. He deposed that the 1st party is his 

wife. Now, both of them got divorced. He has filed written statement. He is 

giving maintenance @Rs.3,000/- per month regularly in case No.2M/04 to the 1st 

party. He has to maintain his family consists of eight (8) members. Further, he 

has to maintain the family members of his elder brother Lt. Mahesh Ch. Das. His 

elder brother expired in cancer disease. The 1st party can maintain herself with 

the mere amount of Rs.3,000/-. The 1st party has a stationery shop in 

Ganeshguri, Guwahati. He has not remarried. He is suffering from diabetics and 

nerve problem. He has to incur Rs.1,000/- to Rs.5,000/- for his illness. He has to 

take loan for treatment of his elder brother. The parents of the 1st party are 

pension holder. They have landed property. He is unable to give maintenance at 

enhanced rate. 

  

10.   In his cross-examination, he deposed that it was ordered to give 

Rs.3,000/- as maintenance in February, 2015. Since, 2015, the 1st party has not 

filed any petition for enhancing her maintenance. Her net salary is Rs.37,659/-. 

Ext.1 is his salary slip. His elder brother has two boys and two daughters. It is 

not a fact that the elder son of his elder brother is a photographer. He is aged 

28-30 years. It is not a fact that the elder son of his elder brother has vehicle. All 

the children of his elder brother are major. His mother expired in 1999. As he has 

not remarried, he has no liability towards the 1st party. He has not furnished the 

medical documents of his elder brother. It is not a fact that he has not exhibited 

his medical documents. He has also not furnished the copy of trade licence and 

other documents of the shop of the 1st party. It is not a fact that he deposed 

falsely for getting relief in this case. It is not a fact that the 1st party is entitled to 

get enhanced maintenance. 

 

11.   These are the materials on record. 

 

12.   The evidence of the 1st party is clear and cogent and lucidly shows 

that now the expenditure of the 1st party has increased than earlier. The evidence 

on record reveals that PW.1 i.e. the 1st party is getting Rs.3,000/- per month 

from the 2nd party as maintenance allowance. Besides, the 1st party has to incur 
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money for her treatment. As the price of the essential commodities are on the 

rise, the 1st party is facing difficulties in making both ends meet with the earlier 

maintenance amount of Rs.3,000/-. Hence, considering the price rise in essential 

commodities, the 1st party has claimed maintenance at the rate of enhanced rate. 

Moreover, the 1st party stated in her evidence that the 2nd party is a service 

holder. Besides he has cultivable land. Further, she has submitted the salary slip 

of the 2nd party for the month of January, 2018 vide Ext.1 issued by the Dy. 

Inspector of School, Nalbari. It is seen that the net salary of the 2nd party is 

Rs.37,659/- per month.  The fact of being a service holder is admitted by the 2nd 

party. 

 

13.   The defence plea is that though he is a service holder and though 

his net salary is Rs.37,659/- per month, he has to incur Rs.1,000/- - Rs.5,000/- 

per month for treatment  of his illness. Besides, he has to maintain his family 

consists of 8 members including the family members of his deceased elder 

brother. Though, the 2nd party has to spend a considerable amount for his day to 

day expenditure for looking after a large family, the same will not absolve him 

from providing enhanced maintenance to the 1st party. He also stated that the 1st 

party got divorced from him and as such, she is not entitled to claim enhanced 

maintenance from him. The 1st party in her plaint admitted that the 2nd party 

gave her divorce without giving her any alimony. Hence, I find that there is scope 

to increase the monthly maintenance allowance given to the 1st party. Hence, 

the plea of the 2nd party that he is unable to give enhanced maintenance to the 

1st party is not acceptable. 

 

14.   In order to stress that 2nd party is capable of giving enhanced 

maintenance, 1st party stated in her plaint as well as in her evidence that the 2nd 

party is a service holder and he has cultivable land. She also submitted the salary 

slip of 2nd party for the month of January, 2018 and the 2nd party has been 

drawing net salary @ Rs.37,659/- monthly. On the other hand, the 2nd party in 

his defence evidence also admitted about the same. 

 

15.    The provision of Sec.125 Cr.P.C. is a measure for social justice and 

specially enacted to protect women and children and falls within the 



Case No.39M/17 

Page No.6 

constitutional sweep of Article 15(3) and reinforced by Article 39 of the 

Constitution of India. 

 

16.   Considering the rise in prices of essential day to day commodities, 

I find that there is scope to increase the maintenance amount in this case. It is 

held that considering the rise in price index, the 1st party is entitled to claim 

enhanced maintenance. 

 

    O  r  d  e  r 

 

17.   In the result, the prayer for enhanced maintenance is allowed. 2nd 

party is directed to provide enhanced maintenance allowance @Rs.5,000/- 

(Rupees five thousand) only to the 1st party  with effect from the date of this 

order. 

 

18.   Tag this case with main case. 

 

19.   Payment to be made in the main case. 

 

20.   Furnish a free copy of judgment to the 1st party. 

 

21.   Judgment is pronounced in open court. 

 

  Given under my hand and seal of this court on this the 02
nd

 day of 

January, 2019.                                     

 

 

 

                                                                       (Smti. K. R. Deka) 

                                               Chief Judicial Magistrate, Nalbari 

 

  

    Dictated and corrected by me 

 

 

            (Smti. K. R. Deka) 

    Chief Judicial Magistrate, Nalbari 
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A P P E N D I X: 

 

Witnesses for the 1st party 

 

PW.1   - Dhanada Mazumdar, 1st party. 

 

 

 

Witnesses for the 2nd party 
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DW.1  - Biren Das, 2nd party. 

 

 

1st party's Exhibits 

 

Ext.1   - Salary statement of 2nd party for the month of January,   

   2018. 

 

 

2nd party's Exhibits 

 

Nil. 

 

 

                                                                   (Smti K. R. Deka) 

                                              Chief Judicial Magistrate, Nalbari 


